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MEMORANDUM OPINION AND ORDER

The parties to this action have been actively involved in
its litigation for the past two and a half years. The case is in
a uni que procedural posture, as many of the clainms asserted by
Navaj o Nation and the Hopi Tribe against the defendants are at
issue in a lawsuit filed by the Navajo Nation in the Federal
Circuit against the United States. The Suprenme Court recently
granted the United States' petition for wit of certiorari in the
Federal Circuit case.

Three matters are presented to the Court for resolution.
First, defendant Salt River Project ("SRP') asks the Court to
enter final judgnent in its favor. The Navajo Nation and the
Hopi Tribe conversely seek to reinstate clains against SRP

Second, defendants Peabody Hol di ng Co., Peabody Coal Co. and



Peabody Western Coal ("Peabody defendants”) nove the Court to
transfer this case to the District Court for the D strict of
Arizona or, in the alternative, to stay this matter until
litigation in that district has been resolved. Finally, the
Peabody defendants and defendant Southern California Edison
("SCE") have filed notions for entry of a protective order that
woul d stipul ate that neither Peabody nor SCE wai ved privil eges
Wi th respect to docunents that were disclosed in the Court of
Federal C ains case pursuant to a confidentiality agreenent.

I. Procedural History

I n Decenber 1993, the Navajo Nation sued the federal
government in the Court of Federal Clains for actions relating to
coal leases on tribal land. Navajo Nation alleged that the
government had breached its statutory and fiduciary duties by
first delaying a decision on the disputed royalty rate, and then
approving an i nadequate rate. Specifically, the area director
had recormmended a 20% royalty rate, but Secretary of the Interior
Donal d Hodel del ayed approving that rate. After the Navajo were
al l egedly pressured into accepting a 12.5%rate in negotiations
Wi t h Peabody, Secretary Hodel approved that |ower rate. The
Court of Federal dains issued an opinion highly critical of the
governnent, but did not find a breach of fiduciary duty. See The
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Navajo Nation v. United States, 46 Fed. C . 217 (2000). The
Federal Circuit reversed, holding that the United States breached
its fiduciary duty by "suppressing and concealing" the Board of
Indian Affairs' decision to the detrinent of Navajo interests.
263 F.3d 1325, 1332 (Fed. Cir. 2001). The Suprene Court recently
granted the United States' petition for certiorari, -- S. C. --,
2002 W 458716 (Mem) (June 3, 2002), and schedul ed the case for
oral argunent in tandemw th United States v. White Mountain
Apache Tribe, 249 F.3d 1364 (Fed. Cr. 2001), cert. granted by
122 S. Ct. 1604 (Apr. 22, 2002).

The instant case was filed in February 1999 by Navaj o Nation
agai nst the Peabody defendants, SCE and SRP. The suit clainms
that the defendants conspired to inproperly influence the federal
government's deci sions regarding the coal leases. It alleges a
violation of the federal Racketeer Influenced and Corrupt
Organi zations Act ("RICO'), 18 U.S.C. 8§ 1961 et seg., and rel ated
claims such as breach of contract, interference with fiduciary
rel ati onshi p, conspiracy and fraudul ent conceal nent. The core of
the conplaint is the revelation stemm ng from di scovery received
in the Court of Federal C ains case that defendants hired a

| obbyi st, Stanley Hulett, who net with Secretary Hodel ex parte



and al |l egedly persuaded himnot to approve a recommendati on by
the area director to raise the royalty rate to 20%

On June 17, 1999, Navajo Nation filed its first anended
conpl ai nt, nam ng Peabody, SCE and SRP as defendants. On
Sept enber 9, 1999, all defendants filed a joint notion to dismss
t he amended conplaint. On the sane day, SRP also filed a
suppl emental notion to dismss. The defendants' joint notion was
denied by the Court on March 15, 2001. On May 15, 2001, the
Court issued an order granting SRP' s suppl enental notion to
di sm ss the Navajo Nation's anmended conpl ai nt.

The Hopi Tribe noved to intervene in February 2000. On
March 15, 2001, the Court granted the Hopi Tribe's notion to
intervene. On July 3, 2001, the Court granted SRP's notion to
dism ss the Hopi Tribe's clainms against SRP. Thus, all clains
agai nst SRP have been di sm ssed.

The Court denied the remai ni ng defendants' joint notion to
dism ss the Hopi Tribe's conplaint for failure to state a claim

See Order, Cct. 31, 2001.

IT. Plaintiffs' Motions for Restoration of Claims against SRP
and SRP's Motion for Entry of Judgment

In its supplenental notions to dismss, SRP argued that, as

a mruni ci pal corporation and political subdivision of the State of



Arizona, it could not be held liable under RICO or for punitive
damages. SRP al so argued that, as a governnental entity, it was
protected by the Arizona notice of clains statute and had not
received the requisite prior notice of the Navajo Nation's
claims. On May 15, 2001, the Court issued an order granting
SRP's notion to dismss the clainms against SRP in the Navajo
Nation's anmended conmplaint. On July 3, 2001, the Court also
granted SRP's notion to dismss the Hopi Tribe' s clains against
SRP.

Pursuant to Fed. R Cv. P. 54(b), "[w hen nore than one
claimfor relief is presented in an action, ... or when nultiple
parties are involved, the court may direct the entry of a final
judgnment as to one or nore but fewer than all of the clains or
parties only upon an express determ nation that there is no just
reason for delay and upon an express direction for the entry of
j udgment . "

The Navaj o Nation suggests that new Arizona case | aw shoul d
persuade the Court to reinstate the clains agai nst SRP.
Specifically, the Navajo Nation clains restoration of its clains
against SRP is "appropriate because, as applied to the facts of
this case, the notice of clains statute violates the equal
protection and anti-abrogation clauses of the Arizona
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Constitution.” Pl.'s Mot. for Restoration of O ains agai nst SRP
at 1. The Navajo Nation argues that the Arizona Suprene Court's
decision in Clouse v. State, 16 P.3d 757 (Ariz. 2001), and the
"depublication"” of Hendel v. Salt River Project Agric.
Improvement & Power Dist., No. 1 CA-CV 97-0329, 1998 W. 404489
(Ariz. C. App. July 21, 1998), may be read to suggest that the
notice of clains statute is unconstitutional when it is extended
to cover clains arising out of proprietary conduct of a political
subdi vi sion of the State. However, the Navajo Nation argued
these authorities to the Court at oral argunment and in their
briefs prior to the Court's decision to dismss the Nation's
clainms agai nst SRP. Thus, the Navajo Nation's notion to
"restore" clains against SRP is, in essence, a notion for

reconsi derati on.

Navaj o Nation contends that the Court failed to address
whet her plaintiffs' conplaints arose out of SRP' s proprietary
activities and whet her application of the statute to actions
arising out of proprietary activities would violate the Arizona
Constitution. However, in granting SRP's notions to dismss, the
Court held that the notice of clains statute applied to SRP

citing Stulce v. Salt River Project Agric. Improvement & Power



Dist., 3 P.3d 1007 (Ariz. C. App. 1999). Stulce, in addition to
recogni zing SRP as a political subdivision of the State, held
that "the Arizona Constitution specifically enpowers the

| egi slature to enact statutes of |imtations and procedures that
may treat |awsuits against the state differently from ot her

| awsuits."” I1d. at 1013. The Arizona Constitution, Arizona
statutes and case law all establish that nunicipal entities such
as SRP are entitled to notice of clains in conformance with the
statute prior to filing suit. See Ariz. Rev. Stat. § 12-
821.01(0O.

No court has suggested that the Arizona notice of clains
requi renment i s unconstitutional, or nay be dependent on the type
of conduct that gives rise to suit. Navajo Nation relies on
Clouse, a case that considered the constitutionality of
governnmental immunity statutes under the Arizona Constitution.

In Clouse, the plaintiffs argued that a law granting imunity to
public enpl oyees acting within the scope of their enpl oynent
violated the State's constitutional provision of "open courts.”
16 P.3d at 758; see Ariz. Const. art. IV, pt. 2, 8 18 ("The

Legi slature shall direct by law in what manner and in what courts

suits may be brought against the state."). Defendants argued



that the so-called "immunity clause"” of the State Constitution
permtted the legislature to limt the liability of public
enpl oyees. 16 P.3d at 763-64. The court held that the "imunity
cl ause" "confers upon the legislature a power to control actions
against the state that it does not possess with regard to actions
agai nst or between private parties.”" Id. at 764. Therefore, the
court concluded, the legislature was acting within its authority
when it enacted a law limting the liability of public enployees
acting within the scope of their enploynent. 1d. However, the
court limted its holding to the scope of the contested
| egi sl ative enactnment, noting that it did "not address the
liability of public entities for proprietary activity." Id. at
765. Nevertheless, in a recent decision of the Court of Appeals
of Arizona, Clouse was cited for the broad proposition that the
Arizona Constitution grants the |egislature authority to define
i nstances in which public entities and enpl oyees are entitled to
I munity. See Flood Control Dist. of Maricopa County v. Gaines,
43 P.3d 196, 201 (C. App. Ariz. 2002).

Utimately, the Navajo Nation's argunent rests on its
m scharacterization of the notice of clains statute as an

imunity statute. Navajo Nation would have this Court read



Clouse to nean that the Arizona Suprenme Court has expressed doubt
that any regulation of liability arising froma public entity's
proprietary activities would be constitutional. However, Clouse
concerned the scope of a public entity's imunity fromliability.
16 F.3d at 764. Here, the issue facing the Court is conpliance
with Arizona's notice of clains statute. This statute is nore
akin to a statute of limtations on clains against public
entities than it is analogous to a |law i nmuni zing public entities
fromsuit. Plaintiffs have cited no authority for the
proposition that a requirenment that public entities be given
notice within a certain period of tinme may be unconstitutiona
under the Arizona Constitution. It is undisputed that SRP did
not receive notice within the neaning of the statute.
Consequently, the Court finds no reason to revisit its decision
to grant SRP's notions to dism ss.

Navaj o Nation argues, in the alternative, that the Court
shoul d certify these "unsettl ed questions” of Arizona state |aw
to the Arizona Suprenme Court. The Court is not convinced that
this matter presents an unsettled question of Arizona |aw.

Navaj o Nation's argunent is based on the prem se that the Arizona

Suprene Court has "denonstrated reluctance to deci de whet her the



Arizona Legi slature may enact statutes |limting the circunstances
under whi ch munici pal corporations may be liable for torts
arising out of their proprietary activities." Pl.'s Mt. for
Restoration at 2. However, the Nation points only to the Arizona
Suprene Court's decision in Clouse to support this proposition.
For the reasons stated above, the Court does not believe that
Clouse raises significant doubts as to the constitutionality of
Arizona's notice of clains statute.

SRP asks the Court to enter final judgnent as to plaintiffs
clainms against it. Pursuant to Fed. R Cv. P. 54(b), the Court
may enter final judgnent as to an individual defendant when
cl ai s agai nst other defendants are still pending. However, the
entry of final judgnent is appropriate as to "one or nore but
fewer than all of the clains or parties only upon an express
determ nation that there is no just reason for delay and upon an
express direction for the entry of judgnent.” Fed. R Cv. P
54(b).

SRP argues that, because the basis for the Court's dism ssal
of clains against SRP is inapplicable to the other defendants,
the Court should enter final judgnment for SRP on all clains.

However, an entry of final judgnent is inappropriate where, as
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here, issues may be rai sed on appeal that are common to the

remai ning parties and clains. See Curtiss-Wright Corp. V.
General Elec. Co., 446 U.S. 1, 8 (1980) (noting as factors for
consi dering whether final judgnment on one of nultiple clains is
appropriate "judicial admnistrative interests" and "whet her the
nature of the clains already determ ned was such that no
appel l ate court would have to decide the sane issues nore than
once even if there were subsequent appeals”). Wile this Court
has di sm ssed the clains against SRP on the grounds that SRP is a
public entity and the plaintiffs were therefore required to
conply with Arizona's notice of clains statute, SRP adnmits that

it would not be limted to defending the dism ssal on this basis.
I ndeed, SRP m ght be deened to wai ve other defenses, such as
those asserted in defendants' joint notion to dismss, if it were
not to raise themon appeal. Thus, while this Court has

dism ssed SRP fromthe instant litigation on grounds separate and
apart fromthe joint defenses raised by SRP together w th Peabody
and CSE, SRP is likely to defend an appeal, at least in part,

Wi th argunents that are conmon to the remaini ng defendants.
Consequently, the Court denies SRP' s notion to enter final

j udgment .
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IIT. Motion to Transfer or Stay

The Peabody defendants request that the Court transfer this
case to the District Court for the District of Arizona or, in the
alternative, stay proceedings in the instant matter until the
Arizona court has resolved litigation pending before it.

The lawsuit filed in the Arizona District Court concerns an
arbitration clause contained in Coal Lease No. 8580 between
Navaj o Nati on and Peabody. 1In 1984, an Area Director of the
Bureau of Indian Affairs ("BIA"), Donald Dodge, unilaterally
adjusted the royalty rate on Lease No. 8580 to a 20% rate, which
was in excess of the 12.5% and | esser rates applied in other coal
| eases during the period of 1985 to 1996. Peabody and the
operators of the two power plants, SCE and SRP, chall enged the
Dodge deci sion before the Interior Departnent. The rate dispute
was resolved by way of negotiations that |l ed to the anmendnent of
the 8580 |l ease in 1987. The Navajo Nation Lease No. 9910 and the
Hopi Tribe Lease No. 5743 were al so anended in 1987

The 1987 anmendnents to the three | eases, No. 8580, No. 9910
and No. 5743, raised the royalty rates to 12.5% The 1987
anmendnents to No. 8580 al so addressed the Dodge rate

determi nation, and the parties agreed to petition the Interior
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Secretary to vacate the Dodge determ nation and render that
royal ty adjustnment decision to be without |egal force or effect.

Article IV and VI, as anended by the 1987 Lease Anendnents,
set out the nethod for readjustment of royalty rates under Lease
No. 8580 for periods beginning on and after February 1, 1984 and
require that the parties engage in negotiation and then
arbitration of disputes regarding the proper royalty rates.
Article XXXVII, created by the 1987 anendnents, describes the
arbitration procedures. A three-nmenber arbitration panel is to
be created, with one nenber selected by each of the parties and a
third nmenber to be jointly selected by the parties. |If the
parties are unable to agree on a third nenber, they nay request
the Chief Judge of the Arizona District Court to appoint the
third nenber and, if the Chief Judge is unable or unwilling to do
so, the article provides that the Regional Vice-President of the
American Arbitration Association for Arizona will select the
third panel nenber

In 1997, the Navaj o Nation commenced negotiations with
Peabody seeking an increase in the royalty rate. These
negoti ati ons were unsuccessful and, on February 2, 1998, the
Navaj o Nation tendered a formal demand for arbitration in
conpliance with the procedures mandated by the 1987 anmendnents.
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The parties petitioned the Chief Judge of the Arizona District
Court to select the neutral presiding arbitrator. In Septenber
1998, the parties entered into an Arbitration Settl enment
Agreenment and a final arbitration award was approved by the
panel .

On February 21, 2002, Peabody filed a lawsuit in the Arizona
District Court seeking to enforce the prior award or to conpel
further arbitration. Peabody Coal Co. v. The Navajo Nation, QG V.
Action No. 02-0318 PCT RCB. Judge Broonfield has schedul ed oral
argunment on a notion to dismss filed by Navaj o Nation.

Peabody suggests that the Court should transfer this case to
the District Court for the District of Arizona for the follow ng
reasons: (1) that both Navajo Nation and Hopi have bi ndi ng
agreenents wth Peabody to arbitrate and litigate royalty rate
di sputes in the District of Arizona; (2) the pendency of royalty
rate litigation before the Arizona District Court; (3) the
applicability of Arizona lawto "material issues"; and (4) "the
predom nance of Arizona connections, w tnesses, and evidence in
this case, including the ancestral honme of plaintiffs.” Reply at

7.
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A. Motion for Transfer

Def endants concede that venue in this District is proper.
Accordingly, a transfer is appropriate only if it is nore
convenient for the parties and the witnesses and otherwise in the
interests of justice. See 28 U S.C. 8§ 1404(a). The party
seeking a transfer bears the burden of persuasion. SEC v. Savoy
Indus., Inc., 587 F.2d 1149, 1154 (D.C. Cir. 1978).

1. Effect of Forum Selection Clause

Peabody defendants argue that this Court nmust enforce valid
forum sel ection clauses. Marra v. Papandreou, 216 F.3d 1119,
1123 (D.C. Cir. 2000). 1In arguing that this case is within the
purview of Article XXXVII| — the | ease agreenents' arbitration
cl ause — Peabody defendants essentially contend that the issues
presented by this litigation were resolved by the 1998
arbitration award. See Defs.' Reply at 18 ("during the 1998
arbitration proceedings, the Navajo Nation raised all of the
facts and allegations that it would later sweep into the June
1999 anended conplaint in this Court against Peabody").
Nevert hel ess, defendants concede that venue is proper in this
Court, and, noreover, have not asserted the defense of

arbitration and award in this matter. |ndeed, pursuant to Fed.
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R Gv. P. 8(c), a defendant nust set forth affirmatively the
defense of "arbitration and award."” Neither Peabody nor SCE
asserted this defense. Thus, while the Peabody defendants do not
assert the arbitration award as a defense to this litigation,
they essentially argue that the arbitration award concerns the
matters before this Court, warranting a transfer or a stay of

pr oceedi ngs.

Most significantly, defendants are not arguing that the
Court is required to enforce the purported forum sel ection cl ause
by transferring this case to the District of Arizona. See Defs.
Mot. to Transfer at 6 (citing Stewart Org., Inc., 487 U S. at 29
for proposition that forum sel ection clause is "significant
factor” in district court's consideration of notion to transfer).
Yet, a choice of forumclause that governs the subject matter
being litigated is a heavy factor in favor of transfer. See,
e.g., In re Ricoh Corp., 870 F.2d 570, 573 (11th G r. 1989);
National Micrographics Sys., Inc. v. Canon U.S.A., Inc., 825 F.
Supp. 671, 682 (D.N. J. 1993) (forum selection clause shifted
burden to plaintiff to proof that transfer was not warranted).

Peabody defendants, in their notion to transfer, do not

clearly identify the forum sel ection clause, which they argue
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mandates a transfer or a stay. On one hand, they cite the 1987
Lease Anendnents provision in Lease No. 8580 that "Article IV and
VI of these | ease anmendnments shall be the sole and excl usive
met hod for the determ nation or readjustnent of royalty rates
under Lease No. 12-40-0603-8580 for periods beginning on and
after February 1, 1984."! Articles IV and VI provide for
negoti ation and binding arbitration of royalty rate
determ nations. These articles nmake no nention of the District
of Arizona as the exclusive forumfor contesting an arbitration
award and, rather, refer to the arbitration procedures contai ned
in Article XXXVII

Therefore, the Court can only assune that defendants are
asserting that the new Article XXXVII, contained in paragraph 12
of the 1987 Amendnents, constitutes the grounds for defendants’
claimthat the Lease Agreenent has a "forum sel ection clause.™
| dentical |anguage is found in paragraph 12 of the 1987
Amendnents for all three |eases.

Par agraph 12 of the 1987 Amendnents provides for the
addition of a new Article XXXVI1 entitled "Arbitration" to the

| ease agreenents. The new article outlines procedures for

The quoted | anguage is not found in Leases Nos. 9910 and 5743.
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arbitration "[w henever under the provisions of [the] Lease, as
anended, arbitration is required to take place.” The procedures
call for the selection of three arbitrators, with the assistance
of the Chief Judge of the Arizona District Court, if necessary
and possible. The article further provides that an arbitration
awar d:

shall be presuned to be valid, and may be vacated only
by the United States District Court for the District of
Arizona on one of the follow ng grounds: (a) the

deci sion was procured by corruption, fraud or undue
means; (b) there was evident partiality or corruption
by the arbitrator, arbitration panel or by any nenber;
(c) the arbitrator, arbitration panel, or any nenber
was guilty of msconduct in refusing to hear the
guestion or in refusing to hear evidence pertinent and
material to the question, or any other clear

m sbehavi or by which the rights of either party have
been substantially prejudiced; (d) the arbitrator,
arbitration panel, or any nmenber exceeded their
authority under the terns of this Lease as anmended; or
(e) the arbitrator or arbitration panel's decision is
contrary to law. Lessor and its officers acting in
their official capacity consent to suit in the United
States for the District of Arizona, for the limted
pur pose of the enforcenent or appeal of any arbitration
decision to this article, and agree not to raise
sovereign imunity or exhaustion of tribal renedies as
a defense to such a suit.

8580 Lease, Y 12 (enphasis added). Peabody defendants are not
arguing that any of the five specified grounds are relevant to

this matter. See Defs.' Reply at 10.
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The Navaj o Nation asserts that the arbitration clause in
par agraph 12 applies only to actions for the "enforcenent or
appeal " of any arbitration decision, and that the Nation's clains
in this case are not brought to enforce or appeal an arbitration
decision.? A forumselection clause is only relevant to the
Court's transfer analysis to the extent that the "cl ause applies
to the type of clains asserted in the lawsuit." Terra Int'l,
Inc. v. Miss. Chem. Corp., 119 F.3d 688. 692 (8th Cr. 1997); see
also S-Fer Int'l, Inc. v. Paladion Partners, Ltd., 906 F. Supp.
211, 214 (S.D.N. Y. 1995) (if plaintiff's clains do not fal
within terns of forum selection clause, the clause cannot support
a transfer of venue).

In responding to the Navajo Nation's argunent, Peabody
defendants rely on language in Article VI that is arguably
broader than that in Article XXXVII. Article VI nmandates that

Articles IV and VI of the Lease Anendnents are the "sol e and

2 The Navajo Nation also argues that this paragraph cannot be

| abel ed a forum sel ection clause because the clause does not specify that all
di sputes be litigated in the District of Arizona. Rat her, contends the
Nation, the clause is a |limted waiver of sovereign inmunity. In other words,
it is an agreenment by the Navajo Nation not to require Peabody to exhaust
tribal renmedies before bringing an action to enforce or appeal an arbitration
deci si on. Thus, Navajo Nation would have this Court read the clause as a one-
way street, permtting Peabody to bring suit in the District of Arizona, but
not limting the foruns in which the Navajo Nation may institute litigation
Because the Court finds that the instant |awsuit does not lie within the scope
of the purported forum selection clause, the Court need not reach the issue of
whet her the clause applies equally to both parties.
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excl usive nethod for the determ nation or readjustnment of royalty
rates" under Lease No. 8580. However, Articles IV and VI sinply
state that arbitration shall proceed pursuant to Article XXXVII
Thus, Article VI suggests that any determ nation or readjustment
of royalty rates nust be subject to arbitration procedures. Yet,
the arbitration procedures require only that enforcenent or
appeal of an arbitration award be brought in the D strict of
Arizona. The arbitration clause does not state, for exanple,
that any action that would result in a readjustnent of royalty
rates nust be brought in the District of Arizona. Rather, the
forum sel ection clause (logically) applies only to actions
chal l engi ng arbitration awards - seeking to enforce or appeal the
award. Indeed, Article XXXVII applies only "[w henever
arbitration is required to take place.” The arbitration mandated
by Article IV and VI occurs at the conclusion of a ten-year
period, after which the royalty rate nmay be readjusted. Thus,
the provisions of Article XXXVII apply only to the arbitration
proceedi ngs and subsequent award in 1998. The forum sel ection
cl ause does not apply to other litigation that nay or may not
have an effect on the royalty rates.

Peabody attenpts to argue that the Court should | ook beyond
t he substance of the Nation's conplaint and view the instant
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l[itigation as a request for a "determ nation or readjustnent” of
the royalty rates at issue. See, e.g., Reply at 6 ("The | awsuit
before this Court seeks yet another determ nation of the royalty
rates applicable to the Coal Leases from February 1984 to
present."); id. at 1 ("While characterized as an action for
darmages, in reality, the Navajo Nation's suit in this Court is
not hing nore than an attenpt to avoid their contractual
commtnment to negotiation and arbitration in Phoenix, Arizona as
the 'sole and exclusive nethod' for determ ning or adjusting
royalty rates under the relevant Coal Lease."). However, in this
case, Navajo Nation alleges that defendants conspired to
I mproperly influence the federal governnent's decisions regarding
the | eases. Defendants thus would convert the Navajo Nation's
RICO federal trust, tort and contract clainms into a singular
challenge to the 12. 5% royalty rate.

Peabody defendants are hard put to argue that the instant
| awsui t, brought pursuant to RICO, falls within the scope of the
Lease Agreenent's arbitration provisions. The Nation does seek a
decl aration that, because of the alleged R CO violations, the
current royalty rates are "voidable" and that the Nation is

entitled to "reformati on" of Lease Nos. 8580 and 9910. Am
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Compl. at T 79. However, that the remedy sought may affect the
arbitration award does not change the fact that the Navajo
Nation's clains arise under RICO and trust |aw, and do not seek
to enforce or appeal the arbitration decision.

2. Effect of Forum Selection Clause on Claims Arising
out of Lease Nos. 9910 and 5743.

To the extent that the Peabody defendants argue that the
Arizona District Court's limted involvenent in the 1998
Peabody/ Navaj o arbitrati on regardi ng Lease No. 8580 and Peabody's
recently-filed suit against the Navajo Nation purportedly to
enforce that arbitration weigh in favor of transfer, such
considerations are inapplicable to Lease Nos. 9910 and 5743.
There are no arbitration awards that Peabody may seek to enforce
wWith respect to the Hopi |ease or Navaj o Lease No. 9910.

Furthernore, to the extent that the Hopi Lease and Navaj o
Lease No. 9910 do not contain | anguage stating that the
arbitration provisions of the | ease agreenent constitute the
"sol e and exclusive" neans of determ ning or adjusting the
royalty rates, Peabody's argunents for transfer of this entire

matter are all the |ess persuasive.
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3. Waiver

Even if the arbitration clause in the | ease agreenents
bet ween Navaj o Nati on and Hopi and Peabody covered the subject of
the instant litigation, Peabody woul d appear to have wai ved any
right to insist on further arbitration proceedings in Arizona.
The contention that this Court should transfer a case filed
al nost three years ago because defendants have recently filed a
awsuit in the Arizona District Court must fail to the extent
that the Court is not convinced by Peabody's argunment that this
matter is covered by the | ease agreenents' arbitration cl auses.
Thus, the Court need not reach the issue of whether the Peabody
def endants have waived the right to enforce the cl ause.

Nevert hel ess, the Court notes that Peabody has clearly acted
in a manner inconsistent with its assertion that the exclusive
forumfor litigationis in Arizona.® It is apparent to the Court
that Peabody filed its notion to transfer or stay at least in
part in an attenpt to further delay discovery in this matter. A
party to an arbitration agreenent may not "mani pul ate the |egal
process” by first participating in litigation and then seeking to

stay that litigation to enforce a previously disregarded

3 The existence of the arbitration award is in no way a "new'

devel opment in this case. In fact, Peabody referred to the arbitration award
inits motion to dism ss the Navajo Nation's amended conpl ai nt.
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arbitration right. Nat'l Found. for Cancer Research v. A.G.
Edwards & Sons, Inc., 821 F.2d 772, 776 (D.C. Cir. 1987).

4. Peabody's Other Arguments for Transfer are
Unpersuasive

The Court's analysis of a transfer notion is grounded in an
"individualized, case-by-case consideration of conveni ence and
fairness." Stewart Org., Inc. v. Ricoh Corp., 487 U. S. 22, 29
(1988). Courts may take account of a nunber of private and
public considerations. The private interests that nmay factor
into a court's decision include the plaintiff's choice of forum
t he defendant's choice of forum the forumin which the claim
arose, the conveni ence of parties, w tnesses and the ease of
access to sources of proof. The Wilderness Society v. Babbitt,
104 F. Supp. 2d 10, 12 (D.D.C. 2000). Public interest
considerations include the relative famliarity of the two
foruns' courts with the governing law, the courts' relative
cal endar congestion and the relative public interests in having
the controversy decided in the given forum I1d.

This case is the first-filed action and, as such, should be
given priority over a later-filed action. See Columbia Plaza
Corp. v. Security Nat'l Bank, 525 F.2d 620, 627 (D.C. Cr. 1975).

Furt hernore, none of the traditional factors weighing in favor of
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transfer are present in this case. Although defendants argue
that a transfer would be in the interests of judicial efficiency,
this case has been pending in this Court for alnost three years,
during which time the Court has considered and resolved a variety
of potentially dispositive notions and discovery disputes. In
contrast, Peabody filed suit in Arizona only in February, 2002.

In addition, although defendants argue that plaintiffs' "hone
forum is the District of Arizona, the hone forum of the Hop
Tribe and the Navajo Nation are, of course, their respective
tribal courts. See, e.g., Ninigret Dev. Corp. v. Narragansett
Indian Wetuomuch Housing Auth., 207 F.3d 21, 27 (1st G r. 2000).

Peabody further suggests that a transfer to the District of
Arizona to allow consolidation with Peabody's newly filed action
to enforce the 1988 arbitrati on award woul d serve judici al
efficiency because this case involves questions of state |aw.
However, the bulk of clainms at issue here are governed by federal
| aw, not by Arizona |aw. Wil e Peabody defendants make nuch of
the Navajo Nation's contention that the question of SRP' s

di sm ssal nmay be governed by Arizona law, this issue is wholly

separate fromthe clains against the Peabody defendants.
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B. Motion to Stay

Under section 3 of the Federal Arbitration Act, 9 U S C
8§ 3, a federal court nust stay litigation of a case that is
referable to arbitration. ©Nat'l Railroad Passenger v.
Consolidated Rail Corp., 892 F.2d 1066, 1069 (D.C. G r. 1990).
However, Peabody is not arguing that this case should be referred
to arbitration, and has not raised arbitration as a defense to
plaintiffs' clainms. |ndeed, Peabody, in its notion to dismss,
cited the arbitration award as evi dence that the Navaj o Nation
considered the royalty rate of 12.5%to be reasonabl e, and argued
that the Navajo Nation had failed to plead that it would not have
agreed to the arbitration award absent the all eged conspiracy.
The Court, therefore, finds that there is no basis for a stay.

This notion has resulted in extensive briefing and a del ay
of discovery. In the future, the Court will not entertain the
filing of frivolous notions designed to delay litigation of this
matter and, if necessary, wll inpose appropriate sanctions. See
Fed. R Cv. P. 11.

IV. Motions for Entry of Protective Order

Pendi ng before the Court are two notions for entry of
protective order, filed on behalf of the Peabody defendants and
SCE. The Navajo Nation and the Hopi Tribe have submitted a joint
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request for oral argunment on the pending notions for protective
or ders.

Peabody's notion for a protective order addresses
plaintiffs' contention that prior production of docunents
pursuant to a protective order in the Court of Federal C ains
litigation operates as a waiver of any privilege claimin this
case. The docunents at issue concern communi cations anong
Peabody counsel concerning the coal |ease negotiations between
Peabody and the Navaj o Nation, and Peabody seeks now to assert
attorney-client and attorney work product privileges for these
docunents.

Simlarly, SCE seeks to assert attorney-client and attorney
wor k product privileges for docunments produced to the Navajo
Nation pursuant to a third-party subpoena in the Court of Federal
Clains litigation.

A. Background

The instant discovery dispute stens froma | ong and
conplicated history of discovery disputes in the Court of Federal
Clains. In the course of the Court of Federal O ains
proceedi ngs, the Navajo Nation subpoenaed docunents relating to
the | ease negotiations of the 1980s from Peabody and fromthe

coal custoners, SCE and SRP. In order to facilitate discovery, a
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Confidentiality and Protective Order ("CAPO') was negoti ated by
the United States, the Navajo Nation, Peabody, SRP and SCE. This
CAPO was endorsed by the Court of Federal Cains on February 12,
1996 and, in paragraph 17, provides in full:

Nei t her Peabody, Salt River Project, or Southern
California Edi son hereby waives its attorney-client
privilege or attorney work-product privilege with
respect to any docunent that m ght otherw se be subject
to disclosure pursuant to this Protective Order. |If
Peabody, Salt River Project or Southern California

Edi son determ nes to claimsuch privilege, it shal
furnish the Navajo Nation and the United States, no

| ater than February 16, 1996, with a Iist of those
docunents for which the privilege is clainmed, stating

t he author, all addressees and recipients including
those receiving or |listed as receiving copies, date and
a general description of all subjects raised or

di scussed in the docunent and any attachments thereto
for which the privilege is claimed. Such description
shall include sufficient detail for the parties to

eval uate the propriety of the claimof privilege.

Peabody declined to produce numerous responsive docunents on
the grounds that they were privileged or subject to work product
protection. Navajo Nation filed an opposed notion to conpel
Peabody to produce these docunents. At a hearing on the notion
in front of the Honorable Bohdan A. Futey of the Court of Federal
Cl ai s, Peabody and Navaj o Nation agreed, with the approval of
the Court, to production of the docunents subject to an
agreenent. The Court of Federal C ainms subsequently descri bed
the oral argunment on the notion to conpel
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At oral argument the parties agreed that Peabody woul d
rel ease all non-privileged docunents presently in
di spute. ... The Court warned that Peabody woul d be
permtted to assert privilege only by fully describing
the wi thhel d docunents and expl ai ning how they fit
within the privilege clained.

Navajo Nation v. United States, 46 Fed. C . 353, 355 (2000).

The parties' agreenent was enbodied in an order and
stipul ati on dated Novenber 7, 1996 and Novenber 19, 1996
respectively, and provided that production of the docunments woul d
not constitute a waiver of any privilege for purposes of other
proceedi ngs. The Novenber 7, 1996 order further provides:

Peabody may stanp the docunents "confidential" prior to

their production. |If necessary, Peabody nay assert

claims of privilege wwth regard to certain docunents.

Peabody shall describe these docunents and provi de an

expl anation of how the docunents fit within the

privilege clainmed. Production of docunents for

pur poses of the present case shall no constitute a

wai ver of any right of Peabody to raise a claimof

privilege as to these docunments in any other present or

future proceeding.
The stipulation signed by the parties had a simlar clause
stating that the parties agreed that "production of any of the
docunents presently in dispute shall not constitute a waiver of
any privilege of Peabody or any of its affiliates, subsidiaries,
or related conpanies that may be asserted in any other present or
future litigation." Furthernore, the stipulation called for the

revi ew and copyi ng of all docunments in dispute by counsel for the

29



United States and the Navajo Nation, with the exception of those
docunents that Peabody considered so comercially sensitive that
its review by either counsel would bar counsel from participating
in future reopener negotiations. Fromall appearances, this
agreenent was upheld by counsel for the Navajo Nation and for
Peabody t hroughout discovery in the CFC case.

On Novenber 22, 1996, pursuant to the procedures set out by
Novenber 7, 1996 order, Peabody submtted a privilege |og
designating fourteen docunents that it wi shed to withhold from
producti on because of confidentiality, attorney-client privilege,
or work product protection reasons.

When the Navajo Nation filed its lawsuit in this Court on
February 6, 1999, the conplaint was filed ex parte and under
seal. Wen, on June 9, 1999, the Navajo Nation filed an anended,
public version of the conplaint, it asserted that it was relying
only on docunents and information not subject to the CAPO.  Upon
realizing that the first, sealed conplaint mght have utilized
CAPO docunents, Peabody noved the Court of Federal Clains for a
contenpt finding.

In a March 31, 2000 nenorandum opi ni on, the Court of Federal
Cl ai rs addressed the Peabody's contenpt notion. 46 Fed. C. at

354. After the Navajo Nation's counsel conceded that the seal ed
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conplaint relied upon Peabody's materials disclosing the ex parte
contacts with Secretary Hodel, the court considered whether the
Nati on had breached the CAPO The court rejected the Navajo
Nation's argunent that the docunents were not covered by the CAPO
because they had been produced by Peabody. The court suggested
that the Navajo Nation was "ignor[ing] what ha[d] gone before,"
nanely, the negotiation of the CAPO and Court's approval of the
agreenent. The court described Peabody's ongoi ng resistance to
production of docunents responsive to the Navajo Nation's
subpoenas, noting that:

It was not al ways cl ear whether Peabody objected to

production of docunents on the basis of privilege (whether

attorney/client or attorney work product) or because it

considered the material proprietary in nature.
Id. at 355. Furthernore, the court noted that Peabody did not
seemto be "concerned with public disclosure of the docunents”
i nsofar as the docunents had been freely used in the briefing and
argunent of the nerits, and were part of the public record. Id.
at 357.

The Court of Federal Cains found that "the text of the CAPO
does not contenplate the coverage of privileged material,"

reasoni ng that the CAPO was clearly concerned with protection of

proprietary information. 1d. at 359 (enphasis in original). The
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court distinguished protection afforded proprietary information
"fromthat afforded privileged information, where it is not
sinply disclosure to the public that is to be avoi ded, but

di sclosure to the demanding party."” I1d. at 360. The court
specifically cited to Paragraph 17 of the CAPOto illustrate that
t he agreenent provided alternative nmeans of preventing disclosure
of privileged work product or attorney-client comrunications.

Id. ("There is never a doubt that privilege clainms are

i ndependent of the CAPO "). Accordingly, the court held that
Peabody had made an "i nforned decision” when it rel eased the

Sul livan menmorandumin its entirety that the contents were either
not privileged or that Peabody woul d waive the privilege. 1Id at
360.4 In addition, the court hinted that "Peabody cannot argue
convincingly that matters it considered confidential and
privileged during discovery in 1997 remain so today." Id.
(noting that this Court mght agree). Finally, on July 7, 2000,

after further briefing by the parties, the Court of Federal

4 Peabody does not here assert privilege with respect to the

Sul l'ivan menorandum and states that its "motion for a protective order does
not include the Sullivan memorandum " Peabody Reply to Mot. for Protective
Order, at 4. However, the Court notes that the Federal Circuit held that the
Navaj o Nation's use of the Sullivan memorandum outside of its litigation with
the United States was in violation of a court order. Navajo Nation v. United
States, No. 00-5072, 2001 W 312117, at *4 (Fed. Cir. Mar. 29, 2001).
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Clains released to the public record additional docunents for
whi ch Peabody had sought protection.

SCE was not a party to the Court of Federal C ainms' Novenber
1996 order and stipul ati on governi ng di scovery di sputes between
t he Navaj o Nati on and Peabody. However, SCE notes that, in an
exchange of correspondence between counsel to the Navaj o Nation
and counsel for SCE, the Navajo Nation agreed that "any and al
docunent s bei ng produced are pursuant to the understanding ..
that Edison is not waiving any of its clains of privilege which
could be asserted as to the docunents or the subject matter
involved." See Letter fromlLarry Cope to Paul Frye dated Sept.
25, 1996.

On July 23, 2001, this Court entered an Order and
Stipulation submtted by the parties that directed defendants to
obtain copies of the docunents produced in the Court of Federal
Clainms litigation fromthe Navajo Nation, and to create a
privilege log. The Peabody defendants and SCE have tendered
privilege | ogs addressing individual privilege assertions with
respect to specific docunents. The Navajo Nation and Hopi Tribe
seek to discover docunents, for which the defendants have
asserted clains of attorney-client privilege and attorney work

product in this case, but which were disclosed in the Court of
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Federal Clains litigation. Consequently, Peabody and SCE seek
protective orders that would permt themto wthhold the
cont ested docunents.

B. Privilege Claims
As an initial matter, the Court notes that neither Peabody
nor SCE attaches a copy of their privilege logs. Rather, both

def endants pose the issue broadly as whether "all privilege

cl ai ms have been waived as to all docunments produced in the CFC
proceedi ngs by the defendants.” Peabody Mt. to Conpel at 2,

n. 1.

A valid claimof privilege is sufficient good cause to
justify a protective order. Pearson v. Miller, 211 F.3d 57, 65
(3d Gr. 2000). Thus, the Court nust consider whether the
def endants can assert valid clains of attorney-client and
attorney work product privilege for docunents that have been
released to the Navajo Nation in the course of the Court of

Federal C ai ns proceedi ngs.

1. Attorney-Client Privilege

Interestingly, none of the parties to this dispute
di stingui shes between docunents that nmay be protected by
attorney-client privilege and those subject to the attorney work

product doctrine. Yet, the D.C. Circuit precedent clearly
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di stingui shes between these two clains of privilege and the Court
will analyze the issues raised by these privileges in turn.

The D.C. Circuit has consistently rejected the concept of a
"l'tmted waiver." Permian Corp. v. United States, 665 F.2d 1214,
1221 (D.C. Gr. 1981). The court has rebuffed the notion that a
client may wai ve the attorney-client privilege "in circunstances
where di scl osure mi ght be beneficial while maintaining it in
ot her circunstances where nondi scl osure woul d be beneficial." In
re Subpoenas Duces Tecum (Fulbright & Jaworski), 738 F.2d 1367,
1370 (D.C. Cir. 1984); see also Permian, 665 F.2d at 1222 ("W
believe that the attorney-client privilege should be avail able
only at the traditional price: a litigant who wi shes to assert
confidentiality nust maintain genuine confidentiality.").

The Navajo Nation is clearly bound by the terns of the CAPO
to which it is a party. The CAPO and stipul ation expressly state
that disclosure of docunments in that case will not waive
privileges "in any other present or future litigation."®
However, as the Court of Federal C ains noted, paragraph 17 of

the CAPO clearly outlines procedures for claimng that docunents

5 SCE is a party to the CAPO, but not the November 1996 stipul ation
a distinction that the Hopi Tribe suggests is fatal to SCE's notion for a
protective order. However, the Court need not reach this issue because it

finds that production of documents pursuant to the CAPO constituted a waiver
the claimed privileges.
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are protected by attorney-client privilege or are attorney work
product. The CAPO does not require that such docunents be
produced and, rather, permts the parties to provide a factual,
non-privil eged proffer regarding the docunents' contents. This
Court is persuaded by the Court of Federal Clains' interpretation
of the CAPO. That court held that the CAPO s production
provisions did not apply to privileged docunents. 46 Fed. O . at
360; see also Navajo Nation v. Peabody Coal Co., 7 Fed. AppxX.
951, 956 (Fed. G r. 2001) ("The CAPO was not neant to provide
simlar protection for privileged information.... Notably, the
CAPO referred to confidential and privileged information as two
separate categories of information....").% Thus, Peabody and SCE
have wai ved any attorney-client privilege for docunents produced
pursuant to the CAPO

In noting that there was "no doubt”™ that the CAPO did not
apply to privilege clains, the Court of Federal Clains cited to
the resolution of the Novenber 1996 di scovery di sputes between
Peabody and the Navaj o Nation, which stemred from Peabody' s

assertion that certain docunents were privileged. 1d. Thus, in

6 Simlarly, the Federal Circuit noted that the November 1996 order

and stipulation focused on the disclosure of privileged docunments, and "did
not change the CAPO s purpose” of protecting proprietary information. 7 Fed
Appx. at 956.

36



Novenber 1996, the Court of Federal C ains was squarely presented
with the need to resolve a privilege dispute that fell outside
the CAPO s guidelines for protection of confidential, proprietary
information. The court's Novenber 7, 1996 order, and the
subsequent stipulation signed by the parties, were intended to
i npl enent procedures that would resolve the privilege issue. 1In
its March 31, 2000 opinion, the court suggested that "[c]learly,
clainms in other fora are inplicated by [the Novenber 7, 1996]
order," which provided that a waiver of privilege for purposes of
the Court of Federal Clains litigation would not constitute a
wai ver of privilege in other cases.

Thus, this Court faces the issue of whether the Novenber
1996 order and stipulation constituted an effective non-waiver
agreenent. This inquiry, however, is nade nore conplicated by
subsequent events in the Court of Federal Clainms case. It would
appear that many of the docunents that Peabody released to the
Navaj o Nation pursuant to the Novenber 1996 order and stipulation
may have been included in public pleadings and referred to in
oral argunment. Yet, given the nature of the pleadings currently
before it, the Court cannot ascertain whether all — or none - of
t he docunents for which Peabody asserts privilege have, in sone

manner, been subsequently released to the public. To the extent
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t hat these docunents have been made public, any clai m of
confidentiality and privilege clearly nust fail. Wth respect to
materi al rel eased by Peabody pursuant to the Novenber 1996 order
and stipulation that has not been rel eased to the public, the
Court turns to the governing precedent on waiver of attorney-
client privilege.

Peabody argues that the Novenber 1996 order and stipul ation
effectively protected any attorney-client privilege despite
Peabody' s di scl osure of docunents. However, "[i]n the
attorney-client context, [the D.C. GCrcuit] adheres to a strict
rule on waiver of privileges." SEC v. Lavin, 111 F.3d 921, 929
(D.C. Gr. 1997). The D.C. Grcuit has consistently rejected the
validity of "limted waiver"” agreenents. |In Permian, and again
in In re Subpoenas Duces Tecum (Fulbright & Jaworski), the D.C.
Circuit held that a party that had voluntarily produced docunents
to the SEC in hopes of receiving quicker SEC approval had wai ved
attorney-client privilege with respect to those docunents. 665
F.2d at 1216; 738 F.2d at 1370. Here, Peabody chose to disclose
privileged material in the Court of Federal O ains proceeding.

I ndeed, the Court of Federal Cains found that, even given the
exi stence of the CAPO and the Novenber 1996 order and

stipul ati on, Peabody nade an inforned decision in releasing the
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Sul l'i van menorandum - "that either the contents were not
privileged or that any privilege was no | onger worth pursuing.”
46 Fed. d. 353.

Peabody argues that its production of other docunents was
protected by the Novenber 1996 court order and stipulation, and
is thus distinguishable fromthe voluntary production in Permian
and In re Subpoenas Duces Tecum. No D.C. Circuit case discusses
the effect of a court-approved non-wai ver agreenment. However,
the Circuit's discussion in In re Sealed Case i S instructive on
this matter. 877 F.2d 976 (D.C. Gr. 1989). In that case, a
conpany had inadvertently disclosed a docunent to the Interna
Revenue Service. |In response to the governnment's argunent that
any attorney-client privilege had been waived by this accidental
production, the conpany contended that the disclosure had not
been "voluntary" because it was "a bureaucratic error." Id. at
980. The Circuit held that the nature of the disclosure —
whet her "voluntary" or "inadvertent” —was not outcone
determ native, and refused to "di stingui sh between vari ous
degrees of 'voluntariness' in waivers of the attorney-client
privilege." I1d. Rather, the Grcuit warned hol ders of privilege
that they nust "jealously guard[]" that privilege "lest it be

wai ved." I1d. Here, Peabody's disclosure was not inadvertent.
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Yet, neither was it "involuntary." See Westinghouse Electric
Corp. v. Republic of the Philippines, 951 F.2d 1414, 1427 n. 14
(3d Cir. 1991) (considering disclosure pronpted by grand jury
subpoena to be voluntary where party noved to quash the subpoena
but later withdrew the notion and produced docunents pursuant to
confidentiality agreement); cf. Lavin, 111 F.3d at 930
(describing as involuntary those "disclosures by third parties
over whom the hol der of the privilege has virtually no control™).
Under governing precedent, this Court can not but find that
Peabody has wai ved attorney-client privilege wwth respect to
docunents disclosed to the United States and the Navajo Nation by
Peabody, whether pursuant to the CAPO or the Novenber 1996 order
and stipul ation.

Di scl osure of the privileged docunents breached any "genui ne
confidentiality,"” necessary to maintain a claimof attorney-
client privilege. 665 F.2d at 1222; see also Westinghouse, 951
F.2d at 1427 (where stipulated court order nenorialized
confidentiality agreenent, court noted that, "under traditional
wai ver doctrine a voluntary disclosure to a third party wai ves
the attorney-client privilege even if the third party agrees not

to disclose the communications to anyone else.").
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Furthernore, a consistent policy consideration that runs
t hroughout the D.C. GCrcuit cases is the sense that parties
shoul d not be permtted to disclose docunents for tactical
purposes in one context, and then claimattorney-client privilege
i n another context. See, e.g., In re Subpoenas Duces Tecum, 138
F.2d at 1370; Permian Corp., 665 F.2d at 1222. This Court w |
not undertake to exam ne whet her Peabody's decision to disclose
docunents in the Court of Federal Clains litigation was, in fact,
a "benefit" to the conpany; it is enough that the disclosure was
a strategic decision nade by Peabody. Peabody has waived its
attorney-client privilege with respect to docunents produced to
the Navajo Nation and the United States in the Court of Federal
Cl ai ns case.

SCE' s clains of privilege arise under the CAPO and
correspondence between counsel. As discussed above, any cl ai m of
privilege for docunents rel eased pursuant to the CAPO, for which
t he procedures of Paragraph 17 of the CAPO were not invoked, nust
fail. Furthernore, SCE s attenpt to forge from counsel's
correspondence an anal ogy to the Novenber 1996 order and
stipul ati on governing rel ease of Peabody's materials is

unconvi ncing. Accordingly, SCE s notion for a protective order
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for privileged docunents produced in the course of the Court of
Federal Clains litigation is denied.

2. Attorney Work Product Protection

As an initial matter, the Court again notes that the parties
have failed to distinguish between docunents for which the
def endants are asserting work product protection and those for
which they claimattorney-client privilege. The work product
protection is arguably broader than the attorney-client privilege
because it applies to material "obtained or prepared by an
adversary's counsel” in the course of his or her |egal duties
that was done "with an eye toward litigation." In re Sealed
Case, 676 F.2d 793, 809 (D.C. Cir. 1982). The D.C. Circuit has
hel d that, "because it |looks to the vitality of the adversary
systemrather than sinply seeking to preserve confidentiality,
the work product privilege is not automatically waived by any
di sclosure to a third party."” Id.

The D.C. Circuit has identified three factors for
consi dering whether the attorney work product privilege has been
wai ved: "(1) the party claimng the privilege seeks to use it in
a way that is not consistent with the purpose of the
privilege...; (2) appellants had no reasonabl e basis for

believing that the disclosed materials would be kept confidenti al

42



by the [third party]; and (3) waiver of the privilege in these
ci rcunstances would not trench on any policy el enments now
inherent in this privilege." In re Subpoenas Duces Tecum, 738
F.2d at 1372 (internal citations omtted).

In considering the first factor, the DDC. Grcuit noted
that, where docunments had been initially disclosed to an
adversary, the SEC, the privilege holder could not assert work
product privilege against "different adversaries.” Id. at 1372.
Simlarly, Peabody and SCE have discl osed the docunents at issue
not only to an adversary — but to one of the same adversaries,
from whomthey now seek to withhold the docunents.” As the
Circuit concluded, "[i]t would ... be inconsistent and unfair to
allow [the party asserting privilege] to select according to
their own self-interest to which adversaries they wll allow
access to the materials.” I1d. Furthernore, disclosure of the
mat eri al al ready produced in the Court of Federal C ainms case
woul d not detract froma healthy, adversarial system See
Hickman v. Taylor, 329 U.S. 495, 509-12, 67 S. C. 385 (1947); In

re Subpoenas Duces Tecum, 738 F.2d at 1375.

7 This is clearly not a case where there are "common interests

bet ween transferor and transferee," United States v. AT&T, 642 F.2d 1285, 1299
(1980), which might create an expectation of confidentiality.
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The only factor that appears to weigh in favor of issuing a
protective order for attorney work product materials produced in
the Court of Federal Clains litigation is defendants'
"reasonabl e" belief that they had not waived this privilege. 1In
Permian, the D.C. Circuit upheld the District Court's finding
that no attorney work product waiver had occurred for docunents
where a special agreenment with the SEC established a protective
attitude of confidentiality. At |east as concerns Peabody's
di scl osure of docunents, the November 1997 order and stipul ation
clearly intended that privileges would not be waived. However,
this factor nust be considered in tandemw th the others. D.C
Circuit precedent is clear that "the [work product] privilege
does not protect against the mani pul ati on of selecting a
particul ar opponent for selective disclosure — nost probably for
t he discloser's own benefit." 738 F.2d at 1375. Here, to find
t hat Peabody or SCE had mai ntained their attorney work product
privilege after disclosing docunents to the sane adversary,
Navaj o Nation, thus limting Navajo Nation's use of the disclosed
docunents to one forumand one lawsuit (to which the defendants
were not parties), would afford nore than nere protection to
defendants' trial preparation against its opponents; it would

encour age | egal maneuvering and inure to the detrinment of a
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"heal t hy" adversarial system Accordingly, the Court finds that
Peabody and SCE have wai ved their attorney work product privilege
in those docunents that were disclosed in the Court of Federal
Clainms litigation.
3. Hopi Tribe's Objections to Protective Order

The Hopi Tribe asserts that it was not a party to the CAPO
or the Novenber 1996 stipulation, and that defendants' voluntary
di scl osure of docunents to the Navajo Nation and the United
States during the course of the Court of Federal C ains
litigation waived any such clains of privilege with respect to
the Hopi Tribe. The Court need not reach the question of whether
a "non-wai ver" agreenment is effective against a party not bound
by that agreenment because it finds that Peabody and SCE have
wai ved their attorney-client and attorney work product privileges
Wi th respect to docunents produced in the CFC litigation.

4, Conclusion

The Court is at a disadvantage in resolving this discovery
di sput e because the defendants have failed to adequately describe
the information for which they seek a protective order. However,
to the extent that the Court of Federal Clains released to the
public record nunerous docunents that were produced by Peabody

under the CAPO and found that Peabody had, to a | arge extent,

45



"slept onits CAPOrights," 46 Fed. . at 357, the Court is not
inclined to inpose a sweeping protective order that woul d
essentially reinstate privileges for docunents that have been
rel eased to the public. The Court thus finds that Peabody and
SCE have waived their privileges with respect to any docunents

t hat have been nmade part of the public record of the Court of
Federal C ains case.

Utimately, the CAPO as well as the subsequent order and
stipul ation, suggest that Peabody and SCE could w thhold, or
redact, docunents that contained attorney-client conmunications
or attorney work product. To the extent that the defendants
wi t hhel d documents in this manner, and did not release themto
the Navajo Nation and the United States, the defendants are
clearly in the position to continue to assert these privil eges.
However, the defendants have wai ved attorney-client and attorney
wor k product privileges with respect to those docunents that were
di scl osed to the Navajo Nation and the United States in the
course of the Court of Federal Clainms litigation. Accordingly,

t he defendants' notions for protective orders are denied.

CONCLUSION

For the foregoing reasons and upon careful consideration of

t he pendi ng notions, including SCE's notion for entry of
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judgnent, plaintiffs' notions for restoration of clains against
SCE, Peabody defendants' notion for transfer or a stay, and the
defendants' notions for entry of a protective order, the
oppositions and replies thereto, the entire record herein and the
applicable statutory and case law, it is hereby

ORDERED that Salt River Project's notion for entry of
judgment [163-1] is DENIED;, and it is

FURTHER ORDERED t hat Navajo Nation's notion for restoration
of clainms against Salt River Project [148-1] is DENIED; and it is

FURTHER ORDERED t hat the Hopi Tribe's notion for restoration
of clains against Salt River Project [155-1] is DENIED; and it iIs

FURTHER ORDERED t hat Peabody defendants' notion for transfer
or, inthe alternative, for a stay [198-1], joined by Southern
California Edison [190-1][209-1], is DENIED; and it is

FURTHER ORDERED t hat Peabody defendants' notion for entry of
a protective order [150-1] and Southern California Edison's
notion for entry of a protective order [151-1] are DENIED;, and it
S

FURTHER ORDERED t hat plaintiffs' joint notion for oral
argunent on defendants' notions for entry of a protective order

[ 180-1] is DENIED; and it is

a7



FURTHER ORDERED t hat
[218-1] is DENIED.

IT IS SO ORDERED.

6/ 24/ 02
DATE

the joint notion for a status hearing

[ s/

EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE

48



Noti ce to:

Sanmuel J. Buffone, Esquire
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Britt E. Clapham 11, Esquire
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